Meeting date: Monday 27 January 2020

Executive Team:
• Lorna Johnston (Executive Director)
• Elaine McLean (Business Manager)

ITEM CONTENT
STANDING ITEMS
1.
APOLOGIES
There were no apologies.
DECLARATIONS OF INTEREST
Mr Dunion and Mrs Stewart declared an interest in the interim suspension decision
under item 14A of the agenda. Mr Dunion and Ms Stewart did not leave the room,
however, as an update was provided for noting only and there was no discussion or
decision-making on the matter.
DRAFT MINUTE OF PREVIOUS MEETING
Subject to the correction of a minor typographical error, Members reviewed and
approved the minutes of the meeting on 16 December 2019.

3.

MATTERS ARISING
Members noted that all other matters arising were either complete or were due to be
discussed under the main agenda.

STRATEGIC MATTERS
4.
STRATEGIC PLAN 2020/24
Members reviewed the comments and suggestions received to date on the draft
Strategic Plan for 2020/24 and agreed some minor amendments in light of these.
Members further agreed that a brief description of the Standards Commission’s role
and how this linked to its vision, along with an explanation about how demonstrating
the values outlined would help achieve this, should be added to the first page.

BUSINESS MATTERS
5.
COMMUNICATIONS:
(a) SharePoint
Members noted that a meeting between the Business Manager and the Scottish
Parliament’s Business and Information Technology Team, to discuss the migration of the
Standards Commission’s files to the SharePoint platform and the provision of training
for Members on access to and use of the system, had been scheduled for 3 February

CASE REPORTS
FROM PSC

Members noted that the Scottish Parliamentary Corporate Body (SPCB) was due to
review the draft plan at its meeting on 30 January 2020 and agreed to undertake a
further and final review at their meeting on 24 February 2020, once any comments from
the SPCB had been received.

ACTION
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2.

OUTSTANDING
ACTIONS

IN ATTENDANCE
Members:
• Kevin Dunion (Convenor)
• Michael McCormick
• Tricia Stewart
• Paul Walker
• Ashleigh Dunn

AGENDA

MINUTES
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2020. Members asked the Business Manager to provide them with an update
thereafter.
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(b) Standards Officers’ Workshop
Members noted that the Standards Officers’ workshop was due to be held at the
Radisson Blu Hotel in Edinburgh on 23 March 2020. Members agreed that topics to be
discussed should include potential changes to the Model Code of Conduct and any
current trends and issues (particularly in respect of bullying and harassment, failing to
declare interests, breaching confidentiality, and accepting gifts and hospitality).
Members further noted that feedback on the Standards Commission’s Advice Note for
Members of Health & Social Care Integration Joint boards should also be sought.
Members asked the Executive Director to prepare and circulate a draft programme.
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(c) Gifts & Hospitality Advice Note
Members noted that Police Scotland had asked the Standards Commission to
collaborate on the preparation and issue of an Advice Note for Councillors on the
acceptance of gifts and hospitality and the risks associated with this (e.g. the potential
for inadvertently being placed under the influence of serious organised crime entities
seeking contracts with or licences from local authorities.) Members noted that Police
Scotland would assist in providing content for inclusion in such an Advice Note and
agreed that this should be circulated on receipt. On a separate note, Members agreed
it would be helpful to know whether the police made automatic referrals to the Ethical
Standards Commissioner when councillors were accused of criminal activity. Members
agreed the Executive Team should put this question to the police.
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(d) Dispensation for Members of Health and Social Care Integration Joint Boards
Members noted that the Executive Director had been asked by a stakeholder whether it
would be logical for the Standards Commission to grant a dispensation to members of
Health and Social Care Integration Joint Boards (IJBs) so that they would not need to
declare the fact they were a member of a NHS Board or a councillor when taking part in
discussions and voting on matters affecting their respective NHS Board or Council.
Members noted such a dispensation would be analogous to the one issued, in 2015, to
councillors and members of health boards who had been nominated or appointed by
their health board or Council as a member of an IJB. The dispensation allowed such
councillors and health board members to participate in discussion and voting on health
and social care issues at their respective health board or council, without the need to
declare the fact that they were a member of the IJB.
Members agreed that the proposal was logical. Members noted, however, that the
intention of the Working Group on the Codes of Conduct was to recommend that the
sections on declaring interests in the Codes be amended and liberalised to allow
individuals to participate in discussions and voting on matters concerning other outside
bodies to which they had been appointed or nominated as a member by another public
body (without having to declare an interest) (see item nine below). Members further
noted that there was no evidence or suggestion that the lack of a dispensation for IJB
members was causing any difficulty in practice. In the circumstances, Members agreed
that the granting of one was unnecessary at present. Members agreed, however, that
the situation should be reviewed if the Codes were not amended as outlined above.
Members asked the Executive Director to advise the stakeholder accordingly.
6.

BUSINESS PLAN 2019/20 QUARTER 3 REVIEW
Members reviewed the report on progress made in quarter three against the 2019/20
Business Plan. Members were pleased that no slippages of any significance, that were
wholly within the control of the Standards Commission, had been recorded in respect of
previously identified activities.
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7.

8.

DRAFT BUSINESS PLAN 2020/21
Members noted the principal activities to be included in the Business Plan for 2020/21,
in support of the first year of the Standards Commission’s Strategic Plan for 2020/24.
Members noted the Executive Team would prepare a draft Risk Register for
consideration at the Standards Commission meeting on 24 February 2020. Once this
was agreed, references to the Risk Register would be added and the draft Business Plan
brought back for detailed consideration at the following meeting.
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Members agreed that, in order for the Standards Commission to be able to evaluate the
impact of both its promotional and adjudication work effectively, careful consideration
would need to be given to how outcomes were assessed and what qualitative and
quantitative data should be collected and measured. Members agreed to hold a
development day in quarter two to discuss this further. Members agreed that, in the
meantime, research on the types of data that other analogous organisations collected
should be undertaken.

All

ENGAGEMENT WITH THE ESC
Members noted the contents of a letter from the Ethical Standards Commissioner (ESC)
to the Executive Director of 17 December 2019 and, in particular, that the ESC had
advised that:
• for current operational reasons, it was unlikely that any advance indication of
forthcoming breach reports would be possible until the new financial year at the
earliest;
• it was not possible for her to have a position on when complaints would be linked or
conjoined; and
• neither she, nor anyone from her office, could engage with the Executive Director,
in terms of meetings or enquiries for the time-being. Members noted that the ESC
had advised she hoped to return to more “interactive working practices” as and
when the situation permitted, but that this would not be before the start of the
new financial year at the earliest.
Members were concerned about the impact that this may have upon the operational
efficiency of the Standards Commission and the overall effectiveness of the ethical
standards framework.
Members agreed that it is essential for the Standards Commission to have proper and
full engagement with the ESC as one of its key stakeholders. Members agreed that,
instead of an exchange of correspondence, it would be beneficial for the Convener to
meet with the ESC to highlight our specific concerns and to establish how these could be
addressed, whilst recognising the changes being made by the ESC in her sphere.
It was agreed that the Convener would contact the ESC to propose a meeting.

9.

REVIEW OF CODES OF CONDUCT WORKING GROUP
Members noted the verbal update provided by the Executive Director on the progress
and timescales involved in the group’s work in respect of agreeing potential
amendments to the Councillors’ and Model Code of Conduct. Members noted that the
group was suggesting the Code be worded in the first person, to try to increase buy-in
and engagement. Members further noted, in particular, that the group intended to
propose that changes be made to the Councillors’ Code:
• to clarify the paragraphs concerning confidentiality;
• to tighten the gifts and hospitality provisions to make it clear that none should be
accepted unless they were a minor item or token of modest intrinsic value or
hospitality normally associated with the duties of a councillor (such as that included
as part of the delegate rate at a training event or conference); and
• to significantly amend Section 5, which concerned the declaration of interests.
Members noted that it was proposed that the rules concerning whether a councillor
could take part in discussions concerning an outside body to which they had been

Convener

nominated or appointed by the Council should be significantly liberalised, to allow
them to take part in all discussions and voting on matters concerning the outside
body (including when making funding decisions). The only exceptions would be if the
matter was quasi-judicial or regulatory in nature, or if any duties they had as a
director or trustee of the other body created an actual conflict.
Members noted that the intention was to ensure that the Model Code be amended, as
far as was possible, to reflect any agreed changes to the Councillors’ Code.
Members asked the Executive Director to keep them updated on the group’s work,
including on how it intended to communicate about the changes to the Codes and any
changes to the timescales as outlined.
10.
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REPORT ON AUDIT AND RISK COMMITTEE 20 JANUARY 2020
Members noted the minutes and the verbal report provided by the Chair of the Audit &
Risk Committee, Mr McCormick, of the meeting on 20 January 2020.
Members agreed the Audit Plan and fee as proposed by Audit Scotland for the 2019/20
audit. Members welcomed the proposal from the Internal Auditor to review the
Standards Commission’s finance and procurement procedures, against its Policy, as part
of the 2020 / 2021 audit. Members asked the Executive Team to notify the auditors
accordingly.
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Members reviewed the recommendations made by the Audit & Risk Committee in
respect of the Risk Register for 2020/21. Members agreed that:
• the probability score for risk one (being that advice and guidance provided by the
Standards Commission was incorrect, insufficient and inadequate), be reduced to a
two, given the level of service and experience the Commission members and staff
have accrued, the endorsement for the quality of SCS Decision making provided
through the recent appealed case as well as the training events held in the year to
date and educational material produced;
• the probability score for risk six (being the inability to deliver Standards Commission
business effectively due to having insufficient members), be increased to a two in
light of legal advice received to the effect that the Standards Commission’s
governing legislation did not allow for the appointment of substitute members (in
the event that the organisation found itself inquorate due to members having
declared interests in cases);
• the wording of risk eight be amended to read ‘a loss of confidence in the overall
ethical standards framework’, to reflect delays at the investigation stage and a lack
of engagement with the Standards Commission by the Ethical Standards
Commissioner; and
• the probability score for risk nine (being that expenditure could substantively
exceed the budget), be reduced to a one given that the Standards Commission had
recovered £13,000 in expenses from the Appellant in respect of the unsuccessful
appeal against its decision on case LA/Fi/2050. The Committee noted that after
solicitors’ fees and other outlays were deducted, £10,871.44 had been remitted to
the Scottish Parliament on 13 December 2019 and coded against the Standards
Commission’s budget.
Members agreed that any ongoing risks should be included in the Risk Register for
2020/21.
11.

PUBLIC SECTOR DIGITAL INCLUSION AND ACCESSIBILITY REGULATIONS
Members noted that the Executive Team was still awaiting information from both the
Standards Commission’s website provider and the SPCB’s appointed contractor on the
potential work and costs involved in ensuring the website was compatible with the
Public Sector Bodies (Websites and Mobile Applications) Accessibility Regulations 2018
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by October 2020. Members asked that an update be provided when this information
was available.
Members further agreed that a risk that the Standards Commission failed to meet the
requirements should be added to the Risk Register for 2021/2022 when it was
prepared, in order to ensure the Audit & Risk Committee formally monitored progress
and provided assurances in respect of compliance.
12.

BUDGET AND EXPENDITURE QUARTER 3 REVIEW
Members noted the Report, which detailed expenditure incurred to 31 December 2019
and projected expenditure against budget to the year end. Members noted that the
Executive Team were confident that it was likely that expenditure would remain within
budget and that there was a possibility some funds could be surrendered to the SPCB,
albeit not until such time as the exact number of Hearings to be held in the year was
known.

CASES UPDATE
13.
NO BREACH DECISIONS BY THE ESC & SECTION 14 LETTERS
Members noted the contents of two non-breach decisions issued by ESC, regarding
councillors from Glasgow City and Renfrewshire.
Members noted that the complaint about one Glasgow City Councillor concerned an
allegation that he had requested that other councillors intervene in a licence
application. Members noted the ESC’s definition of “pressure”, as “being an attempt to
make someone do something they otherwise would not have done by force, threats or
intimidation”. Members indicated they considered this was a somewhat narrow
interpretation and were of the view that a simple attempt to persuade someone to do
something could amount to pressure, in certain circumstances, even if it did not involve
any force, threat or intimidation.
Members noted the complaint about a councillor from Renfrewshire Council concerned
a failure to declare a financial interest, being remunerated employment, at a political
group meeting at which his employer was giving a presentation. Members noted the
ESC had stated that the councillor’s interest was “too remote or insignificant” to require
a declaration. Members disagreed with this interpretation of the Code and noted that
paragraph 5.4 of the Code stated that the principles relating to declarations of interests
must be applied “no less scrupulously” at party group meetings than any other
meetings.
14.
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BREACH REPORTS HEARING AND POST HEARING UPDATES
a) Interim Suspension Decision - Councillor Colin Stewart of Perth & Kinross Council:
Members noted that the interim suspension had been extended for a further three
months but that the Panel had agreed this could be reviewed if the ESC advised that
she had determined there was no breach in respect of any of the outstanding
complaints about Councillor Stewart currently being investigated.
Members noted that a query had been raised about whether Councillor Stewart was
entitled to attend a member officer working group as a substitute, while suspended.
It was clear that such a meeting would be considered to be a meeting of the council
and was, therefore, covered by the interim suspension.
Members noted, as an aside, that the Standards Commission had prepared
guidance on the extent to which a councillor should engage in activities where a
period of full suspension under Section 19(1)(c) of the Ethical Standards in Public
Life etc. (Scotland) Act 2000 had been imposed, but that it had agreed with COSLA
that the guidance should not be issued until work on revising the Councillors’ Code
of Conduct had concluded. Members agreed that, for the sake of clarity, the
guidance should be finalised and issued as soon as possible. Members further
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agreed that it should cover activities where a period of interim suspension had been
imposed under Section 21 of the 2000 Act. Members asked the Executive Director
to contact COSLA and explain that the Standards Commission wished to issue the
guidance.
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b) LA/CES/2214 - Councillor Roddie Mackay of Comhairle nan Eilean Siar: Members
noted that a Hearing had been scheduled for 18 March 2020. Members noted that
a letter had been received from the ESC advising that the Senior Investigating
Officer intended to present the case by audio visual means. Members agreed that it
would be highly desirable for the ESC’s representative to be present at Hearings,
both so that the Panel could question him or her fully, and to prevent any
difficulties arising in terms of the Respondent and any press or public present being
able to hear what was said. Members further noted that non-attendance in person
could be perceived as the ESC not taking a particular Hearing as seriously as others,
which could undermine public confidence in the adjudication process.
In this case, Members noted that the Executive Team had asked the ESC to confirm
the arrangements the Senior Investigating Officer intended to make to be able to
present the case by audio visual means, and what this will involve. Members
agreed that, once this information was received, the Hearing Panel would consider
whether it was satisfied that the presentation of the case by audio visual means
would not result in any unfairness to the Respondent or cause any detriment in
terms of the efficacy of the Hearing.
15.

AOB
16.
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FEEDBACK AND HEARINGS SURVEY RESPONSES
Members noted that no feedback or survey responses had been received since the last
meeting.

SPSO DRAFT STRATEGIC PLAN 2020/24
Members noted that the SPSO’s draft Strategic Plan for 2020/24 had been circulated to
them to see if they wished to make any comments. Members noted that the SPSO was
suggesting that an entirely new funding model for all officeholders be considered.
Members agreed that feedback to the effect that they supported this proposal be
provided to the SPSO along with a minor suggestion on how a chart in the plan reflected
the quantitative increase in the complexity of cases she had received.
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AGENDA ITEMS FOR NEXT MEETING
Members agreed to advise the Executive Director of any matters they wished included
in the agenda of the following meeting.
17.

2020 WORKPLAN
Members noted the planned activities.
JULY 2020 AUDIT AND RISK COMMITTEE MEETING
Members agreed to explore the possibility of moving the date of the July meeting from
20 to 21 July 2020. Members noted that representatives from Audit Scotland were due
to attend and asked the Business Manager to contact them to determine whether they
would be agreeable to the meeting date being changed.
DATE OF NEXT MEETING
Members noted that the next meeting of the Standards Commission was scheduled to
take place on Monday, 24 February 2020.
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